刑事案件中的积极辩护事由及其司法证明——“于欢案”的证据法视角 by 王天民
评 论 文章编号:1001 － 2397(2018)02 － 0182 － 12
















中图分类号:DF73 文献标志码:A DOI:10． 3969 / j． issn． 1001 － 2397． 2018． 02． 13
一、问题的引入
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份、湖南省 164 份、甘肃省 107 份。通过统计和分
析，笔者发现 469个案件中存在积极辩护事由的案
件达到了 286 个(其中北京市为 113 个，湖南省为































的比率分别是 73%、75． 7%和 90． 90%;故意杀人案
中，三省市曾提出积极辩护事由的比率分别是 68．
20%、73． 60%和 88． 90%;毒品类犯罪案件中提出
积极辩护事由的比率分别是 62． 50%、48． 90%和
67． 60%;诈骗类犯罪案件中的比率分别是 60%、
33． 30%和 43． 90%;职务犯罪案件中的比率则分别
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Judicial Proof of Affirmative Defense in Criminal Cases:
Evidence-law Perspective of“Yu Huan”Case
WANG Tian-min
(Law School of Xiamen University，Xiamen 361005，China)
Abstract:Although there is no such term as“Affirmative Defense”in China’s legislation，there are very
similar defenses in our judicial practice． How the judicial proof of such defenses works is a great theoretical
controversy in China，so in practice the judicial proof of such defenses has no uniform standard． Facing this
problem，it becomes very important to combine China’s legislation backgrounds and legal traditions，using ad-
vantageous legal points in foreign countries for reference，steering the judicial proof of Affirmative Defense to
advancing the litigation progress by both sides as well as to revealing the truth，which is consistent with the re-
form in China that introduces the rational elements of adversary system to inquisitorial system．
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